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did not inquire of the appellant personally whether he wish- 
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1 1 

2* Whether the court’s failure to afford the appellant 

I i 

personally the opportunity to sake & statement vat an la* 
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tl ! 

frlngeaeat of his rights under the *due process* clause of 
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| the fifth laendaent* 
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QIITID STATES COURT OF APPEALS 
FOR TEE DISTRICT OF COLUMBIA 
CIRCUIT 


SOS, 12972 
12973 


R0SAL2 COUCH, 

aPPELLaRT, 

7, 

05IT2S STATES OF AMERICA, 
APPELLEE, 


APPEALS FROM THE 0HIT2I STATES IISTRICT COURT 
FOR THE DISTRICT OF CGLOEBU 


BRIEF FOB APPELLANT 
JUHISDICTIOSaL 3TATEME3T 

The Jurisdiction of this Court is invoiced under Title 
28, sections 1291 -nd 2253 of the United States Code to 
revie* the action of the District Court in denying appellcnt* 
notion to set «clde Judgment under 28 U,S.C. 2255 (J,a, 10a, 
11A), The court below entered & fln&l order (J,a, 12a) in 
both cases, from which these appeals ere t&ice&, 

3TATZK2KT OF THE CASE 

Appellant v*s charged In two indictseats with 2 
sep&rate offenses of Robbery (J.A, 1A, IgA), In one c&se. 


\ 

I 


he «ac tried la the District Coart, found guilty usd 

i 

sentenced to & ten ef 4 to 12 jeers (J* A* 9A)* la the 

i 

other esse, he pleaded guilty (J* 1 * 15A) sad vat sentenced 

j 

to serve 2 to 6 jeers (J* A* Ids), the tvo sentences to ran 

consecutively, Appellant %%s sentenced la both esses an 

! 

yecesber 11 , 1953 end ves not ashed if he wished to aake a 

i 

plea in mitigation of sentence, although his counsel did 


make a statement to the Court la his behalf 
Uo appeal vjls t<upen* 

On July 5, 1955, appellant pro se filed 


(J• A* 2A, 4&) • 


la both cases 


la the court bdoe a aotiea to act aside the judgment end 
discharge the defendant under 23 3*S*C*A* 2255 (J* A* 10A, 
HA) on the grounds that he had not been afforded an 
opportunity to make & 1 ta t e v e n t to the court before lope sit loo 

of sentence as provided in Fed* dales Crla* Free* 32 (a)« 

| 

The notion «&s denied in both eases by order of the Court 

filed September 2d, 1955 (£• A* 12A)* So findings of fact 

! 

and conclusions of lav were made* 


* i •*»] 


U(< of Jon* 25, 1948* c. 6*6, 42 Stst*; 967, ut«c6o£ 

fc»y 24, 1949, e. 139, see. 114, 63 £tat. 10$; O.E.C.a. 

| 

Title 28, see* 2255, provides! 

t 

A prisoner in custody under sentence of a 
court established by Act of Congress elalmlag 
the right to bo released open the ground th*t 
the sentence was imposed in vlclation of the 
Constitution or lavs of the Onltod States, or 
that the Court was without jurisdiction to 
impose such sentence* or that the sentence was 
in excess of the mail mom authorised by lav, or 
is otherwise subject to collateral attach, may 
move the court which imposed the sentence to 
vacate, set aside or correct the sentence* 


-2- 










a action for sack relief say bo e^de at any ti»e. 

Unless the action ad the files unA records of the 
ease conclusively shoe th t the prisoner is entitled 
to no relief, the coart shall cease notice thereof 
to be served open the United States attorney, gr*at 
£ proapt hearing thereon, deternln* the issues and 
■eke findings of fact and conclusions of lav with 
respect thereto. If the court finds tb>.t the judgment 
was rendered without jurisdiction, or that the 
sentence iapoeed t&s not authorised by lav or other* 
else open to collateral attack, or that there has been 
such & denial or infringement of the constitutional 
rights of the prisoner as to render the judgment 
vulnerable to collateral attach, the court shall 
vacate ad set the judgment aside ad shall dis¬ 
charge the prisoner or resentence him or grant £ nee 
trial or correct the sentence as nay appear Ap¬ 
propriate. 

A court n-^y entertain :nb determine such motion 
without requiring the production of the prisoner at 
the hearing. 

The sentencing court shall not be required to enter¬ 
tain a second or successive motion for similar re¬ 
lief on behalf of the s*ee prisoner. 

An appeal ©*y be taken to the court of appeals froa 
the order entered on the motion as fron u final 
judgment on application for & writ of habeas corpus. 

An application for a writ of habeas corpus in behalf 
of & prisoner who is authorised to apply for relief 
by notion pursuant to this section, shell not be 
entertained if it £ppeers that the applicant has 
failed to apply for relief, by notion, to the court 
which sentenced hla, or that such court has denied 
him relief, unless it also appears that the renedy 
by notion is inadequate or ineffective to test the 
legality of his detention. June 25, 1915, c. 646 , 

62 Sts.t. 967, tended hay 21, 1919, c. 139, sec. 

Ill, 63 St»t. 105• 

fed. Sales Crln. Proc. 32 (a) provides! 

Sentence. Sentence shall be isposod without 
unreasonable delay. Pending sentence the court 
s&y eosnit the defendant or costinoe or altar 
the bail. Before imposing sentence the court shall 
afford the defendant an opportunity to sake a 
statement in his own behalf &nd to present any 
information in mitigation of punishment. 


I 


I 


CCi*3TITCTI03.a protisioi 

i 

I 

art* ? of the lueadnents, Constitution of the United 

i 

States, provides* 

! 

So person ahall bo hold to ,ft£«er for a capital, 
or otherwise infamous crime, unloss on & 
presentment or indictment of a Gr*nd Jury, except 
In cases arising In the l^nd or n»v*1 forces, or 
in tbs SSillti*, when in actual service in tine of 
lor or public denser; auf any person be 

subject for the sane offence to be twice put in 
jeopardy of life or llsb; nor shall be cospelled 
in any criminal c.*ae to be a witness against bis* 
self, nor be deprived of life, liberty, or property, 
without due process of low; nor ^11 private proper¬ 
ty be t>.ken for public use, without just compensation* 


3T^IEbl^T uF FOISTS 


The court below erred in denying appellant 1 s notion 
to set tslde judgsent* 

i 

SOiiSftWt OF m*GC*S*X 

i 

i 

i 

Buie 32 (a) of the Federal Buies of Crisinal Procedure 

i 

requires the court, before imposing sentence, to ask the 

I 

defendant if he wishes to sake a state&eai in his own be* 

half* The court below erred in falling to afford appellant 

| 

personally the opportunity to sake such a statement even 

though the court requested and heard a plea in sitlgatica 

i 

from appellant's counsel# 

S 

The right of allocution at tine of sentencing is a 
substantial and important right, denial of which infringed 
appellants rights under the *duc process* clausa ef the 
Fifth Asendnent and rendered the Judgments end sentences 

i 

vulnerable to collateral attack within the purview ef 

i 

Title 2ft, 0* S* C# &* sec* 2255* 






r 


t 

i 


The court beloe should have gra. aU 4 appellant *s 
notion to tot aside the Judgments -ad resentvaced Mo* 

AfiCO*£BT 

i 

A. OndT F«d. Bal«« Crla. Prop. 3? - th« Court 

aait at ta« dTutfaat o«r«anvllT If he wl«h«» f ■<>« > 

I , 

• ! 

«tct«n«nt 1 b hl» own tmhslf. 

|f 

Rule 32 (a) of the Federal Hales of Crlalnal Procedure 
provide*! 

Sentence •♦♦Before inpoaing sentence the court 
shall afford the defendant -a opportunity to 
soke a statement la his ova behalf and to present 
and information in aitigatlon of poaishsent* 

Construing the Above l&ogu -go, this Court said In 

Gadsden t* Q* S*. decided *?rll 21, 1955# *t p. 7, Adv. 

| 

8h«t 

M 

*»*p« think this provision imposea upon the 
sentencing coart the affira tive duty tn •« sk 

ftt iftu 

^ispSsls «uppiied^7 

la these cases, the coart belov did not coaply with 
Bale 32 (c) hecause the trial judge &9kcd appellant's counsel, 
not appellant, to sake c statement* (J. A* 4 a) Failure 
: to &sk the appellant Ms self if he wished to speak in Ms 
'oun behalf was a denial of his right to allocation accorded 
ihis by the above Bale* 

Although a defendant represented by counsel ordinarily 

•I 

spe&ks through hia, »« sobait that the plain language of 

i! 

the Bole oast be follow^ and that an express request froo 
the trial Judge fer a statement fro* counsel does not 
satisfy the re^ulreaeats of the Hale* This is not legal 

} 

i 

l 

! 

{ 
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J 


hair-splitting or *n exercise ct sem&ctles. Dm right 

i 

of the defend®t to personally address the court before 
sentence it pronounced is & very real sad important one 
open which his wry freedom say hinge for It is the only 
opportunity he h*t to sake a personal appeal to the court*s 
mercy *ad to offer Is his ossa words *a explanation for his 

i 

conduct. Often the earnest, humble entreaty of the Icy 
defendant pleading for aerey vlll induce sore sympthetic 
consideration on the part of the judge than the most 
impassioned declamation by a legal adrocate. Furthsrmore, 

I 

the attorney say omit certain important facts and the 
defondant may wish to amplify or sOd to As.t has boon said. 

I 

Indeed, In soae eas*s he say not ewen be aware of what 
his counsel has told the judge because the attorney’s 

i 

plea in si tig* tl on Is often aade in ehambers off the re- 

S 

cord and out or his presence, this sake* it &11 the sore 
isportant that persons about to reeelTe sentences be asked 
if they wish to sake a statoseat. 

aoreower, the prowlsion of Bale 43» Fed. Soles Grim. 
?roc. that "the defendant shall bo present at ♦♦♦the 
imposition of sentence* 4 ^" tends to substantiate the wieu 
thet Rule (a) refers to the defendant himself and not 

his attorney, go one scold seriously contend that Role 13 

| 

would be complied with if the defendant wore physically 
absent from the courtroom but was represented by his 
attorney* Sy the same token* hoe can it be said that the 
defendant* whose actual presence is compulsory* has been 
-csked Aether he desires to make a mitigating plea Aero 



the court's rerue at 1* directed specifically and exclusively 
to counsel? 

Hot only doe# the Isnguuge of Hole 32 (s) de&rly re* 
ruire the inquiry to be directed to the accused himself, 
hot the wording of the prescribed judgceat fort *l*o suggests 
that he should be personally addressed by the court* The 
pertinent l^ngUiige reads, ****»nd the Court haring ssieed 
the defendant whether he has *nything to *sy uhy judgment 
should not be pronounced***• • (J. A* 9i) Obviously, the 

judgaents do not *ecors.tely record vh&t took piece is 
these e&ses* 

In the instant cases, had the trial judge invited 
appellant to ache « statement, there were ©any altlgatlng 
sad extenuating clrcusstoaces that he sight h,v« celled 
to the court 1 s attention* These were not brought out by 
his counsel who aerely referred to the probation report 
(J* A* 2A) *nd offered hi* opinion that there »as "sone 
hope of rehabilitation". (J* l* 4 a). <*ad, indeed, the 

severity of the sentences would sees to indicate that the 
court did not t&fce into consideration the aitigating 
factors in the appellant* s background for he was sentenced 
to *n -Sgregtc of 6 to 18 years on his first offenses, 
both coaadtted at the age of 19 years* 

6'e so belt, therefore, that the Court should enforce 
the letter and spirit of the allocution provisions of Rule 
32 (a) by extending the Gadsden decision end holding that 
• trial judge is required to inquire of the defendant 
hisself whether he desires to »*xe a stetesjent In his own 



befculf before imposition of sentence* 


The right to personally across the sentencing judge 
and present a plea for scrcy 1» on# of titel importance, &« 
ee pointed out In oar discosalon endor port i, supra* This 

i 

! 

Cosrt In the Oadsdcn case, supra, regarded It as so eh s 

: 

substantial right that denial of It was grounds for re* 

sand for resentencing. We sutelt that & failure to afford 

! 

allocution is such a serious nd hareful deprivation of 
appellant*» rights under the lav of the united States that 

j 

It anounts to taking his liberty vlthoet due process of 


lav In violation of the Fifth Anendveati Sole 32 (s) 

Fed. Soles Crln. Pros., Title IS, 9«S«C*d*, *aake§ the 
plea in altlgatloa an integral part of the fornal sentenelng 
procedure***, i/ To sentence a defendant to a tern of in* 
prlsonoent without giving his an opportunity to sake that 
plea is to take away his liberty in a san&ef contrary to the 
process prescribed by lav* 




Before undertaking £ discussion of vhethcr appellant 
Is h rred fron relief because he failed to appeal in Case 
So* 12,972, v# wish to reulad the Court that m Case So* 


12, *dv. Sh 


decided ap 


at p* 5, no 







12,973, appellant pleaded guilty la Use court below -ad 
tic motion which Is toe rabjact of to*s« -ppe&lo lx Phe 

,1 

)i only remedy available to aim for correction of toe 
trial Judge's error la the sentencing procedure* 

ij 

la C »• So* >2,972, appellant pleaded not guilty, 

]! was tried, convicted an<* sc~t*need to 1 to 12 years. 

Ho did not sppesl* C'.a a* aw attrti the Judgment 
collaterally under 22 D* £• C*A. 2255? this Court has 
,j declared that toe ?copo of row low on such stt»cic is the 

i. . 

s*ae u% m i-iboci* corpus esses. »fcygrs v . 0* .&«.* 36 

jj 

; ?p. 2. C. 320, 181 2d 802 (19;0), &&& v* £*£•> 
l! 88 A ? p. £. C* 80, 137 r. 2d 192 (19?0). Th« figlth 
opinion eontoias 3 review of too Suprem* Court decision* 

holding tbet "bk.be&s corpus is available to correct the 

1 / 

! deals! of cay constitution: i right", ad concludes, 

in view of the sigh court 1 a opinion ia Sons! v. !org*. 

l! 332 G. S. 174, 91 L. 3d* -932 (1947), to.it it "cannot be 

1 / 

substituted for *n eppesl". 3o*ev**r, we respectfully 

|j 

submit th*t the Sonal case la the Supreme Court and the 

I' 

- Ml21£l *»<* £&lgl cases.in tais Court involved entirely 

ii 

! j different si tuitions which distinguish them from the c&ae 
*t bar, for in thtse esses, if the *?i*l ?ocrt or the 
' Court of appeals bad fronted relief, it p-^ei»#*bly vo’3ll 
hsv* h?ii to be in the fere of j n*c trirl because the 
error wr? in the «daissicn of evidence at the trial* In 
other words, the motion onier 2S 53. 2. C. a. 2 23 5 would 
jj luve tees truly used c -rabstltate Tor the regular process 


17 

2/ Ibid. 


IpO £. c 


in 


•» 


sag 



'I j 

of trial anc review. $e do net disogre* trjith the holdings 

i 

in the -bove-sentl :nctf e*#«s bcc&use *e rexdily «<5clt that 

Ij ! 

there »re practical reason# for not re-trying esses long 

i 

<sfter ti*e for appeal hus expired »d the witnesses are 

i 

hissing or their sssories discard by passage of time* 

^ » 

However* in this c&i«. appellmt coa# not .laic th.-1 

'! j 

1 he we s on justly convicted or there re:# my «rror 

! 

during th* course of hi# trial* He i* Asserting error 
in the sentencing procedure end the Appropriate reoedy* 

f ; 

»e believe* Is to resentence him and not to grant s new 

I 

| trial or discharge his* Therefore* the r»U<ms for denying 
relief in tho -~aitb md fikrers c«scs ure not present hvrre. 

A holding in appellant 1 # favor would he mi the interest# 

j : 

of justice without throwing open the door to counties# 

| 

such notions by prisoners seeding re-tri^l long efter 

| 

their tine for -appeal had p saed* Sestfateacing * prisoner 

1 f j 

In tppell nt» s situation would not place an undue burden on 

the government or the judicial chine ry -ad to deny M» 

| 

relief is to penalise hin for the tri*l judge*s error in do- 

l 

prlTing his of his right to allocution md his counsel 9 # 

i 

error in failing to cm 11 it to the Court*s attention or to 

'i 'I 

advise -pnelint of his rights* 

Therefore* it is respectfully submitted that the Coort 
shooIdt 

1* ?ACi.te the order denying the section* 

2* Grant the notion Insofar *• It ?*exs to have the 
sentences and judgments vacated and set aside* 

3* Semmd the causes for resentencing end reentry of 
the judgment* *fter resentencing* 





RtfSpectfuliy stttxitted, 

.. fry,. 60 , 75 ^— 

C. *1111 a Tujl'er 

Y^ta7K*4u4 /. U)<kJ2J!jx ^ fj*^ 
Shears A.~ Bidden, Jr^or fcd^T" 
Attorneys Tor Appall at 


k£££i£IL iX L ,91-^gI^- 

I hereby certify th^t I .^erred :> copy of the foragoiaf 
Brief for -at «n<S Joint Appendix on h&c*rix? /4 . Cmyi/x^o^ 

Resist at 0* £• Attorney, persoaily it his office in the 
2. S» Coart Soose, ^Kihinftop, D, C* oa L«caster ^_ 
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Croats Jury I*?-aelled July 6, 1951# Swam In on July 7, 1951. 


The United Stitts of faerie* t 


Charles £• Carriker 
S&auel D* Trightscn, Jr* 
George 5. Littlefield 
Ronald Couch 


* Criminal So. 1110-53 
&r:j)d Jury So* 1128-51 
1 1U5-53 

1134-53 

t 1242-53 

I ! 

Robbery 

(22 5.C.C. 2901) 


(Tiled august 24# 1953)l 

0a or about July 17, 1953# within the District of Colesbl*# 

i 

! 

Carries S. C~rrilser# 5*snel D» srlghtson# Jr.# George £. 

Littlefield *ud Kon^ld Cooch# by force *cd Tiolecce .ad against 

i 

resistance ^ad by 3uddca -ad stealthy seizure and snatching 
uad by petting la fear# stole .ad took fro® the person nd 
fro® the lsse&JUte actual possession of Silli*® 3* 3oyer# 
property of Sphere Deal Market Co*# lac*# a body corporate# of 

i 

the r*lue of About $7,000# consisting of the following seres 
thousand dollars in oeaey; sold Charles B. Csrriker# £&ao«l 
D* *>igfct*cn# Jr.# George 3* Littlefield sod ftoasld Couch each 
being then and there iraced with a pistol* , 


/*/ Leo A* Borer 
attorney of the 9* S* 
la sad for the District 
of coluabis 

a TECS BILLi 


/s/ J* b. Craree 
Deputy Forewan 


i 

t 
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05ITSB STATES OF AkEftlCA 


BOS J&z COUCH, et *1 

Defendant. 


Cr. lo. 1330-53 


Ashing ton, 0. C. 

Dee *s her 11, 1953 

The abo*e-eatitled action case on for sentencing of 
the defendant before the HGSORASLE iLDUfil&R HGLTZOFF, United 
St&tes District Judge, At ten o* clock *.a. 


ApFEAfUHCSd* 


On behalf of the United Statesi 

aBTHQR J. MeUOOfiLIB, £•<*. 

is list''at United States Attorney 

On behalf of defendant Conchi 

*• J. SCHUBERT, Esq. 


e e 


THE COORft The Court Till hear counsel for defendant 
Cmlktr. 

UK. SCHUBSf'.T* Hay 1 state to the Court at this tine — 
THE COURTS till you speak louder? 

ItR. SCHtiB£*?l Tes, I *111 be glad to. 

X hare nothing further to say at this tine ether th,n 
wtut is contained in the probation report. 


Thank you. Tour Honor. 




t 

THE COURTi Mr. icfcobert, the Court seald Ilk* to &ddress 

l 

& cusstioa to too* 

I 

The Coart has received Inf or* tlon that the defendant 

I 

Carrilter has threatened to take your life when be Is released 

i 

f tom prison. Is that correct or not? Zs that information 
eorreett 

HR. SCHOBSRTt That informstion is partially correct. 

THE CCORTt that does not Involve a privileged coo* 

i 

oeslcation. If sack & threat was «*de,— 
fcft. SCHUBERTS Hut is dot privileged. 

THE COURtt —so th-t I think you skoal A answer the 
question. 

2S. iCSOBIRTs Zt is partially correct. 

i 

THi COURTS I would like to got an eccursto statement. 

HR. SCHUBERTs Coring the coarse of the trial, on a 
day perhaps which Toor Honor *111 recall, when the defendant 
Carriker* s wife took the witness stud in agnusent concerning 
the Admissibility of cenfessloas — 

TSB COURTS 1 reneafeer th*t day* 

HR. SCHOBHRTs 5y life «es threatened on two occasions, 
and on another occasion I sat threatened «lth physical, 
bodily hire with a raised fist. 

i 

THE COURTS Thank yon. 

The Court will hear counsel for the defendant brightson. 
HR. CCXJ3S If Year Honor please, Z think Your Honor 
has the background statement that wee furnished by the Pro* 
betlon Officer. 

This boy, as the record indicates, cones CZ5 ^® r * ai * at€ l7 
fro* a fsally whose father vent on periodical sprees. His 

i 

i 

31 







nother tut been to St* Elizabeth* on os* or two occasions* 

SI* ex-wife, is the record will ^rofc-.bly show, tut bees 
* nynphonaal&c* 

The boy *&s the oldest, tad unfortunately, s^yte was 
spoiled* ai Tour Honor Knows, bo did not ta.be the stand* 

TSI COORTt The Court recoils th^t, od will beer it in 
nind* 

3SL* €0X5* And one additional thing, *nd I Know the 
report is complete because the Probation Officer happened to 
Know the s*a when he ves serving his other sentence* He has 
been in Jail since July* It has been ' Inosi six souths* 

If Tear Honor will take these things into considera¬ 
tion I think that is boot ell I can tell the Court at this 
tine* 

75 ft COORTi The Court rill hear counsel for defendant 
Littlefield* 

Xfc* 29XX£8s There is nothing I can *dd, Tour Honor, 
to what Tour Honor xaovs of the c.ise* 

The defendant has asked th t 2 recue at of you to 
suggest to the attorney General that he be sent to &n insti¬ 
tution in Michigan ehich would be nesr his hose and his 
faslly could see hln* 

TK2 COOHT t That of course can be taken up with the 
prison authorities* 

The Court will hetr counsel 'or the defendant Couch* 

SiH. 2CHCB3HT1 Say it please the Court, I feel ttut 
with regard to th« defendant Couch, even considering the 
seriousness of the crine of which he was found guilty, that 
there is soce hope of rehabilitation* That is ay considered 
opinion, na I *sk the Coart to take th*t into consideration 

M 





I 


in Imposing sentence* 

TEE COOMTi These defendants ere before the Court 
after having been convicted of a charge of robbery, namely, 

& holdup of * a-rfcet on Saylor fioad, Soothes at* This ut an 
armed robbery* Zzch of the defendants ■*« carrying a pistol 

j 

or a revolver* 

X have had occasion to say before that >n armed robter 
is 4 potential murderer, beeaoae even though he intends 
originally to cse his ee&pon nerely for the purpose of over- 
seeing his victim, aoaetiaes the holdup ends in a shooting* 
For this reason armed robbers are particularly dangerous 
persons ->ad the community nost be protected against then* 
bee three of the defendants are also before the Court 
on & plea of guilty to another sialic r robbery* 

The defendants Carrlher and Littlefield have a prior 
record — a considerable prior record* In addition, both of 
than eeaaltted perlery at th»lr trial* The defendant 
Carrihar has displayed further viciousness by threatening to 
h&m or hill his ova counsel* This is a esse vhere severe 
sentences should be Imposed* The Court feels that in vie* 
of all the circumstances of the case the defendants Carrlher 
•sad Littlefield should bo treated someahst differently from 

i 

the other defendants* 

Charles B* Carrlher -ad George 1* Littlefield, It is 
the judgment of this Court that each of you be imprisoned in 

I 

an institution to bo designated by the Attorney central of 
the baited States, in Criminal Mo* 1339-53 for & tern of not 

i 

less then five years »nd not more thin fifteen ye«rs) ad in 
Criminal So* 1331-53 for i tom of not less than three years 
and not sort than nine years) the two sentences to b# served 


11 


consecutively; in other mortis, aggregate sentence of eight 

i jeers to tt«aty-f«r ywn. 

1 1 

Hoe the Court --rill t&ke up the ct.se of irrigation* 

t 

trlghtson, too, hns * long record* There re two things that 
night be considered 1 b his f*vor* One is ttut he early in 
the Investigation Bade a fell confession .'.nd helped to i® pli¬ 
es te his %ssocl^tes* To be sere he didn f t do it for any 

11 

public-spirited nurpese; nevertheless, natters of th.it kind 

i 

anst be tauten into consideration in the interest of efficient 
detection of crlso* 

He disc did not ttke the witness stc-nd -nd did sot 
coiesit perjury* 

On the other head, he sort of spoiled all th^t, b-c&use 
la his interview with the Probation Officer he denied that 
ho ever n*de a confession, &nd declined to dseoss the offense 
involved in this case* 

There is another indietneat pending &gcl&tt bin which 
Jus not been disposed of* The other defendants plead guilty 
tc the other indictment* 

Eaooel D* ?rlghtson, Jr., it la the Juagscnt of this 

i 

Court thr.t joo be lnprisoncd In on institution to be designa¬ 
ted hr the Attorney General of the United St,t«* for « ters 
of not less than five years ad cot aore then fifteen ye&rs* 
Sow, Couch* 

fifj* COSSt If Tour Honor please, nay I at this tine 
file e notice of appeal, .ad also request the Court that I 
be peraltted to withdraw. X h*ve withdrawn froe the other 

j 

esse* 

TUT CQOftfi Ton Bay withdraw* leu nay file e notice 
of appesl ad then wither**. 

1 1 

ll 

1 


! 


6a 


HR* COSH I I wlU do that, ad X will have counsel 
Appointed ia the Coart of Appeals, if ho wonts to go ahead 
li on that* 

! | 

THE COOBTt There aast bo ^a application for tho ip- 

i 

polatacnt of counsel* 

i! ! 

HE* COSTS: 1 will do whatever Is necessary to protect 

If 

!i tho record* 

i 

THE COOBTt X think it sight bo hotter for jdu to 
file « written notion for leave to withdraw ond for tho ap¬ 
pointment of counsel so that thoro trill bo * record node* 

i 

IF* COSSs X will bo glad to. Tour Honor* 

THE COOBTt So for as Conch is concerned, Coo eh has 

! 

ao prior record, ~»d tho Court will toko that into consider*tloa* 
Ho is before tho Court la both casosi tho oao ia which 
ho was convicted and the other to which ho pleaded guilty* 

l 

Tho Court also has tho fooling that perhaps thoro is 

I; ! 

a bettor chance for rehabilitating Conch than there Is for 
rehabilitating the other throe defendants, »nd accordingly 
will rocosBsond th t ho bo coualttod to tho federal Reformatory 
at Chillicotho* 

I 

Tho Court will sake nc recosaeadation at to tho other 
defendants* 

II * 

Ronald Couch, it is tho judgment of this Court that 

! 

in Criminal ease Xo* 1330-53 you bo imprisoned la aa insti¬ 
tution to bo designated by tho attorney general of tho 

i 

! 

Suited States for a torn of not loss than four years end 
not sorw than twelve years) and In case So* 1331*53 that you 

“ " “* ••• ~ - a -* 

sore than sis years) tho two sentences to bo served coasecu- 
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tieely, -nl th*t the eggreg^te sentence therefore being tlx 
years to eighteen yeers* 

The Coart *111 recaaaenl that Coach be cossitted to 
the Federal ftefor&ttory *t Chlllicothe* 

(Thereason, the hearing t»s concluded*) 


Sa 


» 


! 
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VMTZD STiKS OF AkSRICA t 

fS. I So. 1330-53 | 

&u«aU> COOCH : 

(Filed December 17, 1953) l 

On this 11th day of Deeember 1953 caasc the attorney for 

i 

the government end the defendant appeared la person and by 
counsel, Sagene J. Schubert, Ssquire 

IT 13 <iSJBDGSP that the defendant has been convicted 

j 

upon his plea of not guilty and a verdict of guilty of the 


offense of 


*obfc*ry 


j and the Coort having ashed the defendant whether he has any¬ 
thing to say «hy jtfdgnent should not be pronounced, und no 

I 1 

sufficient cause to the contrary being shorn or appearing te 
| ! 

the Coort. 

i 

IT X? nBJCi'-6£2 that the defend^mt is guilty as charged 

1 i 

and convicted. 

'i ! 

XT 15 - &J85CSS that the defendant is hereby eoosltted to 

i ! 

the custody of the attorney General or his authorised representa* 
! i 

tlve, for inprlsonsent for & period of 

I 

Fear (*) years to Twelve (12) yoars. i 

IT IS 08!>X8££ that the Clerk deliver a certified copy 
of the Judgment and conviction to the United States lurshal 
or other qualified officer and thet the copy serve at the 
coasitsent of the defendant. 


states district Judge 


i 











T 


c > ' 6 


J* J ■» 


Danu O'- Aas.s *ica t 


S 03 ALI. COSCS : 

£.■* 25, Norton, Virginia 
lef*cd^t x 

veiled July 5, 1955): 


*«l C.C. so, 1330 - 31-53 


.a tg.js.t f 


nt Tfi '\.1 jv: 

j, 

k.* ii.* XiJ 


The Jorl fiction of thi* Court . r« ;. serviced under Title 2 S, 
O.S.C. (c!u?p# IV) Section £255* by th-it Authority the C«'’t?rt4a-3t 
p^titSsns tnl* Court for redre-**. 

The defendant aoves the Court to ,*t c\lc» judgs^nt jnd 
elsch-'-rge the defendant froa Cu-tony, :or th.<. following re^-ns: 

t 

l, Th.it on tr.e 11th a, y of oceater, ' 953 , the trial judge 
sentenced the boTea-iant In the ctor* rricrln-il c-sen t.^ t^rss 
or isprisunoeot for « total of 'r';a fc to IS ye^ra, and denied 
the defendant 'sc op;crtnnity to naice a ststesrent in his o*:c. 
bc-hsif 4? cttthori&eb by Federal Rules of Criminal Procedure be¬ 
fore the r *”\teace scs iapot-ed, Ccei Transcript page t.;$ it 
read3i *Tho Court will hear Counsel for the .ivf*nb.%nt touch,* 
fee: ?r a?criot :>£? £t; it resist *?onolc! Couch it ia the 
judgment of this Court that in Cri»ic..l C<>*» iio, 1330-53 you 
lbe iaprisonen Is an institution to oe designstsb cy the 
Attorney Gener&l of tne Cniteb litutee for a tors of n t loss 
thi,a four ye. rs and not sore thxn tseire ye rsj and in - .re 
So, 1331-53 th-tt you b« imprisoned for a t«*ra of not lesa th.n 
two /•*;i*s nC not sore th?.n six yodr.-;; the t<ro sentences to 
be- served coo*eoutirely <sc th t the to 5 att^co th^r*- 

i*ore being six ye .rs tc f ight»*on ye&r*;. 


10 A 


I 


The Court *111 recossend that Couch bo c omitted to the 
Federal Reformatory at Chillicothe.* Seat Bale 32. Sentence 

* V ' 

sod Judgment. Bale 32, (a) provides! 


"Sentence* Sentence shell be isposed ritboot unreasonable 
delay* Pending sentence the C art r^y coral t the defendant 
or contlaae or alter the bull. Before deposing sentence 


2. That In .a such as the defendant was sentenced contrary to 
Hale 32, (a), of federal Kales of Crlsla&l Procedure, for the 
Osited States District Court, the defendant is Illegally lncar* 
eerated$ the sentence Is Illegal) since the sentence *&s 

i 

Illegally is posed upon the defendant. Sees Garden 78 0.8. 
decided iprll 26, 1955, by the 8. 5. Ct. of apps. 
therefore, the defendant prays t 

! 

1. That the Court hold hearing on the natters contained herein 
and release the defendant fron his unlawful and illegal Incar¬ 
ceration or in the alternative grant a new trial in the *bove 
e«s«« 

! 

2. U id for such other -ad further relief as the nature of the 
C£se nay sees just sad proper* 


>fend«nt. 




» 
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0*IT*D STaTSS i 

T, I CRIRIH^ C^SE !&. 1330-31-53 

SCRaLD COUCH : 

(Filed £e?t**2>er 26, 1955)t v 

Uotioa filed on Joly 5, 1955, to tot Judfaoat tnd 

ditch^rft the defendant Is d«niod« 

/»/.Al«*<ag«r goltsoff. 

Dnitod 3t*til District Jndgt* 


* * ■* <* * 



r. 
I ’ 


«W19 


Doited States 


Font-Id Coach 


i Criai 2 .il C&se *o. 1330-31-53 


(Filed October 6, 1955)t 


icr:.;£ c? 


Notice is hereby girca th*t Hoeuld Couch, the abowe 
nsned defendant, hereby appeals to the Qalted Strtes Court of 
Appeals for the Sl»trlet of Colombia Circuit froa the order 
denying defendant 9 s action order 28 0« S« C#A« 2255 to set -side 

i 

Jodgnent rad discharge the defend .nt entered Is this action 
os Septeaber 26, 1955. 


Of Counsel! 


C. sillies T*yl«r 
601 tower Building 

^esh.sgtoa, ?• C* 


thongs A* v;*tid«n, Jr* 
Attorney for Appellant 
1000 Hill Building 
lUshlngton, C. C* 





Grand Jury Xnpsnelied July 6, 1953, S*ora in on July 7, 1953 


T3E 0S1T5X 3TaTES Of AfcSftlCA 

vs. 

C3iftLLS B. CAW5IXEB 
SaSGEL L. fftlGSTBOB, JS. 

GEORGE s. urnmni) 

fcHULD cooch 


s 

i 

x Criaixxttl J?o. 1331-53 

i 

x Grand Jury 3o. Grig, 
x 

i Jobbery 
I (22 D.C.C. 2901) 


(filed *a*ast 2g, 1953) I 
The Cr.nd Jury charges* 

On or stout Jane 26, 1953, within the district of Colunbl* 
Charles B. Carrier, crenel D. Crightson, Jr., George E. 
Littlefield and Ronald Coach, by force and violence *nc against 
resistance .-nd by sodden :nd stealthy seizure and snatching .*ad 
by potting in fe&r, stole *®<S took froa the person and rro» 
the losedl&te &cto&I possession of C«.rl H. Hsaseroelster, 
proprietor of iA*ric*n Stores Coepany, * body corporate, of 
the value of 52,917.94, consisting of the followingX T*o 
Thousand 9ine Hundred Seventeen Dollars and Sinety-four Cents 
in aosseyx **id Charles B. Cerriker, c.saoel £• Rrightson, Jr., 
George £• Littlefield *nd Ronald Couch each being then end 
there «rsed «ith * pistol. 

/s/ Leo a. Rover 
Attorney of the 0. S. 
in *nd for the District 
of Colunbia. 

A Tmi BILL 

/s/ J. 3. Graves 
Deputy Foresee 



I 


l 

t * 

I • 


I 

t 1 
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* * * 


Gnltfci States 




So It Charles B« Cerricer t 
So it Ronald Couth t 


* 


Criaiaa .1 So. UfcrU 
Ch&rg* ftobberr 


(Filed Koreabe r 4, 1953) * iT;?;:?.* ;.l :*? ?L:.a 

Cn this 24 th day of aoresber 1953# the defendants 

j 

Charles 3« C.-rriicer & ad Ronald Coach, *po#*.ring in proper 
person and by hi* attorney Kugerse j # Schubert, in open 
Court eithdraea hi* tfles of not guilty to the indictment 
heretofore entered ^nd plead* guilty. 

The c^sc is referred to the Probation Officer of the 
Court, -ad the Defendant* *re r«s-.ncec to the District Jail* 

By direction of 


?r£ 


irtitt* 7« toM 


►residing Judge 
Crisis&1 Court # A»lin . 


******* 
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02SITED STATES X 

VS i Ko. 1331-53 

COUCH i 

(Filed l«e«sb«r 17, 1953) t 

On this 11th i&y of Xeeeaber 1953 c.;»• the attorney for 
the government and the defendant appeared In person by 
counsel, Sagene J. Schubert, Esquire 

IT IS A2JCI/vi£' that the 6efe*id«int has been caneicted 
upon his plea of guilty of the offense of 

Robbery 

<ind the Court having osfccd the defendant whether he ties any¬ 
thing to ssy vhy Judgment should not be pronounced, and no 
sufficient c&use tc the contrary being shoen or appearing to 
the Court, 

I? IS :*CiJCCGSC that the defendant i* guilty as charged 
aad convicted. 

IT IS *BJU£G2£ th-ot the defendant is hereby coate ittod to 
the custody of the attorney General or his -authorized representa¬ 
tive, for iaprisonxent for a period of 

Tvo (i) years to Six (6) years? said sentence to be 
effective *t the expiration of the sentence lsposed in Crininal 
C&se So. 1330-53. 

IT IS QR&JLH2SC that the Clerx deliver & certified copy 
of the Judgment and conviction to the United States lUrehel 
or other qualified officer an c that the copy serve as the 
coanlteent of the defendant. 

/*/ Alexander Soltxoff 
United States District Judge 

* V » » « » 

16 a 


a * * 




git (‘p'-v v 1 »»■ 


I 


? 


’ 

< 
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United States 

v # 

Son-14 Couch 


*<*»**♦ 

i 

t 

i 

: Crisinnl Csse So. 1330-31-53 
* 


(Filed October 6, 1955)I 


»y;*. ? .y -a? •;>.*, 


Sotice Is hereby given tbit Ben&ld Couch, the above 
n&&ed defendant, hereby appeals to the Oalted States Court of 

i 

Appeal* for the District cf Colombia Circuit froa the order 

I 

denying defendants notion under S3 0* S« C. a. 2255 to set 
aside Judgment and discharge the defendant entered in tnii 

j 

action on Septester 26, 1955# 

i 

ill J&afrl-AjJiigflSfra 


s yf» 

i Jr* 


o©&s »• ? sadden, 
Attorney for Appellant 
1(K>0 Sill Building 
Arshin* tod, E. C* 


Of Counsell 


lit i* a» 


.lies T* 


C. Lillies Tayler 
601 Tower Building 
sighing ton, D. C. 


u * * * *■ * * 


I 

! 
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APPEALS FROM THE US IT ED STATES DISTRICT COURT FOR 
TEE DISTRICT OF COLUMBIA 


LEO A. ROVER. 

United States Attorney. 

lewis Carroll, 
arthur j. McLaughlin. 
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No. 12,972 
No. 12,973 

QUESTION PRESENTED 

Where appellant entered a plea of guilty to the charge of 
robbery contained in the first indictment and was convicted 
of robbery upon the second indictment, and where the trial 
court, prior to imposing sentences, asked appellant’s trial 
counsel—in open court in the presence of appellant—to 
state any mitigating circumstances, and where appellant’s 
trial counsel did make on behalf of appellant a plea for 
clemency and where appellant almost two years later filed 
a motion to vacate sentence on the sole ground that he per¬ 
sonally had not been afforded opportunity to make a state¬ 
ment in his own behalf before being sentenced, in the opinion 
of the appellee, the following question is presented: 

1) Did the District Court err in denying appellant’s 
motion to vacate sentence ? 


(0 
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SJniteb States: Coart of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 

No. 12,972 

Ronald Couch, appellant 

v. 

United States of America, appellee 
No. 12,973 

Ronald Couch, appellant 

v. 

United States of America, appellee 

APPEALS FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 

BRIEF FOR APPELLEE 

COUNTERSTATEMENT OF THE CASE 

On August 24, 1953, two indictments were filed in the Dis¬ 
trict Court charging appellant Couch with the crimes of 
robbery in violation of D. C. Code Title 22, § 2901 (1951). 1 

1 Charles B. Carrikcr, Samuel D. Wrightson, Jr. and George E. 
Littlefield were also indicted and convicted with appellant. The 
four co-indictees were charged in substance with each having been 
armed with a pistol and having taken S2.917.94 in money from one 
Hammermeister on June 26, 1953, and $7,000 in money from one 
Soper on July 17, 1953 —within the District of Columbia (J.A. 1, 
14). 


(1) 



After the jury found appellant guilty as charged in the 
earliest numbered indictment (Xo. 1330), appellant with¬ 
drew his plea of not guilty to the remaining indictment and 
entered a plea of guilty (J. A. 15). 

Appellant was sentenced to serve a term of imprisonment 
of from four to twelve years upon the first conviction and 
two to six years upon the second—the sentences to run con¬ 
secutively. The judgments imposing such sentences were 
filed on December 17, 1953 (J. A. 9, 16). Xo appeal was 
noted, but on July 5, 1955, appellant, pro se, filed pursuant 
to 28 U. S. C. § 2255 a motion to vacate sentence entitled 
“Motion to Set Aside Judgment and Discharge Defendant”. 
He sought a new trial on the sole ground that he had not 
been afforded an opportunity to speak himself prior to the 
imposition of sentence (J. A. 10, 11). The District Court 
denied appellant’s motion on September 26, 1955, and the 
present appeals are taken from such denial (J. A. 12,13,17). 

STATUTES AND RULE INVOLVED 

D. C. Code Title 22, § 2901 (1951) provides: 

Whoever by force or violence, whether against resist¬ 
ance or by sudden or stealthy seizure or snatching, or 
by putting in fear, shall take from the person or imme¬ 
diate actual possession of another anything of value, 
is guilty of robbery, and any person convicted thereof 
shall suffer imprisonment for not less than six months 
nor more than fifteen years. 

62 Stat. 967 (1948), as amended, 28 U. S. C. § 2255 (1952) 
provides: 

A prisoner in custody under sentence of a court 
established by Act of Congress claiming the right to be 
released upon the ground that the sentence was im¬ 
posed in violation of the Constitution or laws of the 
U nited States, or that the court was without jurisdic¬ 
tion to impose such sentence, or that the sentence was 
in excess of the maximum authorized by law, or is 
otherwise subject to collateral attack, may move the 


court which imposed the sentence to vacate, set aside 
or correct the sentence. 

A motion for such relief may be made at any time. 

Unless the motion and the files and records of the 
case conclusively show that the prisoner is entitled to 
no relief, the court shall cause notice thereof to be 
served upon the United States attorney, grant a prompt 
hearing thereon, determine the issues and make find¬ 
ings of fact and conclusions of law’ with respect thereto. 
If the court finds that the judgment was rendered with¬ 
out jurisdiction, or that the sentence imposed was not 
authorized by law’ or otherwise open to collateral at¬ 
tack, or that there has been such a denial or infringe¬ 
ment of the constitutional rights of the prisoner as to 
render the judgment vulnerable to collateral attack, the 
court shall vacate and set the judgment aside and shall 
discharge the prisoner or resentence him or grant a new’ 
trial or correct the sentence as may appear appropriate. 

A court may entertain and determine such motion 
without requiring the production of the prisoner at the 
hearing. 

The sentencing court shall not be required to enter¬ 
tain a second or successive motion for similar relief on 
behalf of the same prisoner. 

An appeal may be taken to the court of appeals from 
the order entered on the motion as from a final judg¬ 
ment on application for a writ of habeas corpus. 

An application for a writ of habeas corpus in behalf 
of a prisoner who is authorized to apply for relief by 
motion pursuant to this section, shall not be entertained 
if it appears that the applicant has failed to apply for 
relief, by motion, to the court which sentenced him, or 
that such court has denied him relief, unless it also ap¬ 
pears that the remedy by motion is inadequate or in¬ 
effective to test the legality of his detention. 

Federal Rule of Criminal Procedure 32 provides: 

(a) Sentence. Sentence shall be imposed without 
unreasonable delay. Pending sentence the court may 
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commit the defendant or continue or alter the bail. 
Before imposing sentence the court shall afford the 
defendant an opportunity to male a statement in ms 
own behalf ancl to present any information'In mitiga- 
'ITon'or'punisEmen t. 

SUMMARY OF ARGUMENT 

Appellant contends that the trial court erred when sen¬ 
tencing him, but he failed to object at the time of the trial 
and to appeal from his judgments and sentences. Such con¬ 
tention cannot now be raised by appellant by a collateral 
attack on his judgments of conviction in the form of a mo¬ 
tion to vacate. Appellant’s contention is any case without 
merit. Appellant’s trial counsel made a statement in behalf 
of appellant prior to the imposition of sentence on appellant. 
Appellant does not allege trial counsel was ineffective in 
such presentation. Appellant does not show in what way 
he was prejudiced by the fact that he did not make a state¬ 
ment of mitigating circumstances before his sentences were 
pronounced. Appellant was furnished effective representa¬ 
tion of counsel in the sentencing stage of his trial. Under 
the facts and circumstances of the case all reasonable re¬ 
quirements of the law were met. 


ARGUMENT 

I 

The District Court Was Correct in Denying Appellant’s Motion 

to Vacate Sentence 

Appellant contends that the trial court failed to in¬ 
quire affirmatively of appellant whether he wished to make 
a statement in his own behalf before being sentenced, 
which opportunity the trial court was required to afford him 
by Federal Rule of Criminal Procedure 32(a). Appellant 
urges that the statement of mitigating circumstances by his 
trial counsel on his behalf in response to the trial court’s 
invitation does not satisfy the Rule and that to sentence 
appellant without giving him opportunity to make a plea for 
clemency is “to take away his liberty in a manner contrary 


5 


to the process prescribed by law” (Br. at p. 8). Appellant, 
however, neither objected timely to the lower court’s alleged 
violation of the Rule nor appealed from the final judgments. 
Rather he seeks now to attack collaterally his judgments by 
a motion to vacate his sentences and to remand the cases for 
resentencing. 

This Court, in holding that the erroneous admission of 
evidence alleged to have been obtained from a defendant in 
violation of his Constitutional rights could not support his 
subsequent motion to vacate under Section 2255, discussed 
the availability of such collateral attack. Smith v. United 
States, 88 U. S. App. D. C. 80, 187 F. 2d 192 (1950), cert, 
denied, 341 U. S. 927 (1950). The Court there stated: 

Such admission [of evidence claimed to infringe upon 
a Constitutional right] alone does not result in the 
denial of a Constitutional guaranty so long as the error 
is subject to correction on appeal and there is no indi¬ 
cation of any deterrent to appeal, such as lack of coun¬ 
sel. Accordingly, in such circumstances the method 
under § 2255 becomes indeed a substitute for the regu¬ 
lar judicial process of trial and review. Where, how¬ 
ever, the denial of Constitutional right persists, through 
lack of counsel or perjury undiscovered, or mob 
domination which saps all substance from the trial, or 
there is lack of jurisdiction or some other fundamental 
weakness in the judicial process which has resulted in 
the conviction, collateral attack is at hand, now under 
§ 2255. For, ordinarily, appeal would be ineffective to 
preserve the right denied (at 85, S6). 

In the instant case, appellant Couch had full oppor¬ 
tunity to attack at his trial the court’s failure to ask him if 
he wished to make a statement of any mitigating circum¬ 
stances before sentence and to appeal on the basis of the 
trial court’s allegedly faulty sentencing procedure. The 
method of correction should have been direct not collateral.- 


2 Appellant, in seeking to distinguish the Smith case from the 
instant ease on the ground that any relief in the former would 
require a re-trial while in the latter only a resentencing, recognizes 
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Assuming, arguendo, that appellant’s motion to vacate is 
a proper vehicle for raising his present contention, such con¬ 
tention is without merit. In Hudson v. United States, — 
U. S. App. D. C.— (No. 12,575, decided January 12, 1956), 
this Court heard an appeal from a judgment of conviction 
for manslaughter in which appellant argued that the trial 
court had failed to comply with Rule 32(a). There, the 
lower court asked trial counsel, not appellant, to make a 
pre-sentence statement, although appellant was present in 
court awaiting imposition of his sentence. This Court, in 
affirming conviction, ruled: 

As to the pre-sentence statement, both Hudson [ap¬ 
pellant] and his trial attorney were present and stood 
together before the bench, and the attorney made a brief 
plea for clemency. The court did address counsel by 
name in making its inquiry, but so long as both were 
present and what was expected was made plain, we 
think all reasonable requirements of the law were met. 
(p. 2 of the Slip Opinion). 

In the instant case, appellant’s trial counsel, and not ap¬ 
pellant, was asked by the District Court to make and did 
make a statement in behalf of appellant in open court with 
appellant present before sentence was imposed (J. A. 4, 5). 
Appellant does not allege that his trial counsel was incom¬ 
petent in any way or ineffective in his presentation to the 
court of the mitigating circumstances in the case. On the 
contrary, counsel’s plea that there was hope of rehabilita- 

that “there are practical reasons for not re-trying cases long after 
time for appeal has expired and the witnesses are missing or their 
memories dimmed by passage of time” (Br. at p. 9, 10). Simi¬ 
larly, there would seem to be practical reasons against resentencing 
where time for appeal has long since expired—as in the instant case. 
The memories of judges, probation officers and attorneys as to the 
character of a defendant, the impression they gained from his 
appearance and the nature of the crime—whether aggravated or 
not—would surely be dimmed. Consequently, contrary to appel¬ 
lant’s contention, a resentencing resulting from a motion to vacate 
filed sometime after time for appeal had expired would burden the 
judicial machinery. 
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tion for appellant Couch appears to have impressed the trial 
court in a manner favorable to appellant. The court, when 
pronouncing sentence, stated its opinion that there was a 
better chance for rehabilitating appellant than his co¬ 
defendants and recommended that he be committed to the 
Federal Reformatory at Chillicothe, Ohio (J. A. 7, 8). Ap¬ 
pellant does not now allege he personally could have added 
any other mitigating circumstances and therefore does not 
show in what way he was prejudiced by the lower court’s 
action. 

Furthermore, it should be noted from the record that by 
the time appellant’s trial attorney was asked for and made 
his statement in behalf of appellant, the other three defend¬ 
ants already had been spoken for by their counsel (J. A. 
2-4). It is clear, therefore, that what was expected at that 
time had been made plain to appellant. Under the facts and 
circumstances herein, all reasonable requirements of the 
law were met and there was no violation of Rule 32(a). 

Gadsden v. United States, — U. S. App. D. C. —, 223 
F. 2d 627 (1955), relied on by appellant, is not applicable 
because there the defendant’s counsel was not even present 
to make a statement in behalf of defendant at the time of 
sentencing and defendant himself was not afforded an 
opportunity in open court to inform the sentencing court of 
any and all mitigating circumstances prior to the imposition 
of sentence. Here, appellant’s right to have a plea in miti¬ 
gation made in open court in his presence wns satisfied. 
Appellant was in fact furnished effective representation of 
counsel in the sentencing stage of his trial. 

CONCLUSION 

Wherefore, is is respectfully submitted that the judg¬ 
ment of the District Court be affirmed. 

Leo A. Rover, 

United States Attorney. 
Lewis Carroll, 

Arthur J. McLaughlin, 

John W. Kern, III, 

Assistant United States Attorneys. 
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